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Prynne and St John and Selden made it their foundation, and Lilburne appealed to it at his trial; 1m I; so did a royalist like Judge Jenkins, who wrote in 1647 : c" The Law of this Land hath three grounds : First, Cuslome ; Second, Judiciall Records ; Thirdly, Acts of Parliament The two latter are but declarations of the Common Law and Custome of the Realme touching Royal], Government, and this law of Royall Government is the Law Funda-mentall."1 Englishmen could not violate it if England was to remain England. The doctrine remains valid to-day, for there must be internal and external limits to all sovereignty.2 But this idealization ot the common law, of traditional reason and the wisdom of the ancirn t\s, provided no instrument of governance : the law fundamental might be an ultimate court of appeal urul a guide in policy, but it could not control the administration, of the State without putting the prerogative into tho hands of the judges ; moreover it had no means of change and of adaptation to new conditions. A suppler mechanism was needed, and this was found by general consent in parliament. No royalist, it should be remembered, was hostile to parliamentary institutions as wudh ; he opposed only what he regarded as their maleficent extension.

A great authority has called the Civil War a struggle of the common law against the king;:J but it was also a struggle of parliament against the common law as then interpreted. Could that law be altered or added to, and, if so, by whom? This was the true question,, and a lawyer of the old school was as little inclined to concede this power to parliament as to the Throne. Look OH a parliament, Bacon had told James I, as not only a necessity, but as a precious means of uniting the Crown with the nation, and he advised him to have a store of

1  Works (1648), 5.   In 1604 the doctrine was thua Btutod by the Speaker of the House of Commons.   " The Laws arc of throe kinds :  the M, the Common Law, grounded and drawn from tho Law of God, the Law of Nature, and the Law of Reason, not mutable ; the 2nd, tho positive Law, founded, changed and altered by and through, the occasions and policies of times ;  tho 3rd, Customu and Usages, practised and allowed with tituo'a approbation, without known beginnings,

2  See Dicey, Law of the Constitution, oh. I.

3  Maitland, Const. History of 33-tiyland, 27 L